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GOVERNMENT OF INDIA
NARMADA WATER DISPUTES TRIBUNAL

No. 69/1/78-NW DT New Delhi, December 7, 1979

The Secretary to the

Government of India,

Ministry of Agriculture & Irrigation,
Department of Irrigation,

NEW DELHL

SIR,

The Narmada Water Disputes Tribunal investigated the matters referred
to it under Section 5(1) of the Inter-State Water Disputes Act 1956 and forwerdzd
its Report with its Decision under Section 5(2) of the said Act fo the Government
of India on the 16th August, 1978.

Within three months of the aforesaid Decision, the Union of India and
the States of Gujarat, Madhya Pradesh, Maharashtra and Rajasthan filed five
separate References before the Tribunal under Section 5(3) of the Tnter-State
Water Disputes Act 1956.

The Tribunal has prepared its Further Report giving such explanation/gui.
dance as it has deemed fit on the mati-rs referred to it under these five Referen-
ces. In Chapters Ito VIII of its Further Repori, Volume I, Shri V. Ramaswami
the Chairman of the Tribunal and Shri M.R.A. Ansari, Member, have expressed
their opinion on all the important points arising in these References. Shri AK
Sinha. another Member, has expressed on a few of thesc points a somewhat diff-
crent opinion which is reproduced in Volume II of this Further Report. In accor-
dance with the majority opinion, the Tribunal has givea its modified Decision in
Chapter 1X, Volume I of the Further Report under Section 5(3) of the Inter-State
Water Disputes Act 1956 read with Section 5(4) of the same Act.

The Tribunal herewith forwards 1ts Further Report to the Government of
India under Section 5(3) of the Inter-State Water Disputes Act 1956.

Yours faithfully,

(S8d.) V. RAMASWAMI
Chairman

(Sd.) A.K. SINHA
Member

(Sd.) M.R.A. ANSARI
Member
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CHAPTER |

SCOPE OF THE JURISDICTION UNDER SECTION 5(3) OF THE INTER-
STATE WATER DISPUTES ACT (ACT 33) OF 1956

Reference No. 1 Of 1978 By Government Of India
Reference No. 2 Of 1978 By State Of Gujarat .
Reference No. 3 Of 1978 By S‘ate Of Madhya Pradesh
Reference No. 4 Of 1978 By State Of Maharashtra
Reference No. 5 Of 1978 By State Of Rajasthan

In this Report, unless otherwise mentioned:—

(a) the expression “Report™, "Original Report™ or “Qur Report” means the Report
of this Tribunal under Secton 5(2) of the Inter-State Water Disputes Act. 1956:

{b} the expression “This Report™ or “This further Report” means the Report of
this Tribunal under Section 5/3) of the said Act.

1.1.1 Filing Of References 1 To 5 Of 1978.--The Narmada Water Disputes Tri-
bunal investigated the matters referred to it undcr Scction 5(1) of the Inter-State Water
Disputes Act, 1956 and forwarded its decision and Report to the Government of India on
16th August, 1978. The Union of India and the States of Gujarat. Madhya Pradesh,
Maharashtra and Rajasthan filed Rcfercnces Nos. I 2. 3.4 and 5 of 1978 vewpectively
under Section S(3) of the said Act on the I6th November. 1978. In each of the Refer-
ences, replies were filed by the respective respondent States on 2Znd Jamuary, 1979. No
reply was filed by the Union of India to References Nos. 2 to 5 of 1978 fled by the four
States. However. in its letter No. F/4/4/78-WD dated 20th January, 1979. the Union of
India stated that “it did mot consider it necessary to file any replies to References made
by the State Governments of Gujarat. Madhya Pradesh. Maharashtra and Rajasthan, but
it rescrved its right to make apypropriate oral submissions on thosc References.” It is
also necessary to say that in Referencc 1 of 1978, the Union of India did not file a Re-
joinder to the replies filed by the four contesting States in that Reference. In Reference
No. 2 of 1978, Gujarat filed a Rejoinder on 15th March. 1979. Similarly, in References
Nos. 3. 4 and 5 of 1978, Madhya Pradesh. Maharashtra and Rajasthan filed their res-
pective Rejoinders on 15th March. 1979.

1.1.2 Madhya Pradesh filed a separate Rejoinder (CMP No. 8 of 1979) on the
scope and ambit of Section 5(3) of the Inter-Statc Water Disputes Act on 2Ist February.
1979. Gujarat. Rajasthan and Maharasthra liled Sur-Rejoinders (CMPs 13. 17 and 18 of
1979) to the Rejoinder of Madhya Pradesh on 15th March, 1979. The Union of India
did not file a Sur-Rejoinder to the Rejoinder of Madhya Pradesh though it was aflorded
an opportunity of doing so. :

1.1.3 Hearing Of The References.—The hearing of the References commenced on
9th April. 1979 and continued tifl 28th July. 1979.

1.1.4 Counsel for the Union of India did not address any oral argument with re-
gard to merits of Reference No. 1 of 1978. Nor did the Counsel argue as regards the
merits of References 2 to 5 of 1978 filed by the contesting States. Counsel for the” Union
of India did not also address any argument with regard to the jurisdiction of the Tribunal
under Section 5(3) of the Inter-State Water Disputes Act, 1956,

1.1.5 On 17th Aprii, 1979, the Union of Indix filed CMP No. 19 of 1979 explain-
ing the stand it has taken in all thesc References. CMP No. 19 of 1979 is Annexure IL1
of Chapter II of the Further Report.

1.1.6 On 24th April, 1979, the Tribunal circulated to the party States and the Union
of India copies of tentative draft directions in respect of the constitution of Construction
Boards for Sardar Sarovar, Narmadasagar and Navagam Main Canal. Cn 14th May. 1979.
all the party States and the Union of India filed CMPs 23 to 27/1979 enclosing their respective
comments on the draft directions. On 18th June. 1979, the Tribunal circulated to the

1
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party States and the Union of India copics of an alternative scheme of constitution of
Advisory Committee for Sardar Sarovar alonc. On 9th July. 1979, the party States and
the Union of India filed CMPs 36 to 48 of 1979 cnclosing their respective comments on
the new draft directions. As desired by the party States the Tribunol gave an oral hearing
on this matter on 28th July, 1979. Thc hearing of the References 1 to 5 of 1978 was
completed on this date.

SCOPE OF SECTION 5(3) OF INTER-STATE WATER DISPUTES ACT

1.2.1 The first question which arises for consideration is—What is the scope and
extent of the powers of this Tribunal under Section 5(3) of the Inter-Statc Water Disputes
Act (Act 33) of 1956?

The contention of Madhya Pradesh is that (i) the Tribunal in forwarding its Report
and decision under Section 5(2) of the Act, does not render a decision which acquires the
character of finality; that (i) when the matter is again referred to the Tribunal under Sec-
tion 5(3) for further consideration, the Tribunal is seized of all the matters all over again
and it may give such explanation or guidance as it deemis fit without any limitation on its
powers to do so and that (iii) it is oren to the Tribunal under Section 5(3) of the Act to
review or modify the matters already decided by it under Section 5(2) of the Act.

1.2.2 The opposite viewpoint was put forward on behalf  of Maharashtra. The
argument was stressed on behalf of Maharashtra-

(a) that once a report sctting out the facts found by the Tribunal and giving its
decision on the matters reierred to it has been fcrwarded to the Central Go-
vernment under Section 5(2) of the Act, the decision of the Tribunal cannot
be altered or modified excent as provided under Section 5(3);

(b) that the power of the Tribunal is Imited to giving explanation or guidance on
matters which have been referred to it under Section 5(3):

(c) that in giving such guidance or explanation under Section 5(3) the Tribunal
cannot assume the power to review its decision or reconsider any issues afresh:

(d) but the Tril?unal can give explanation bv supplying details or by making the
decision plain or intelligible or by removing any inconsistencies: and

(¢) that the Tribunal docs not possess any inherent power of amending or altering
its decision apart from Section 5(3).

1.2.3. On behalf of Gujarat and Rajasthan also. the argument was stressed that the
Tribunal has no jurisdiction under Section 5'3) of the Act to reconsider or review the
matters already decided by it. It was submitted that the jurisdiction of the Tribunal under
Section 5(3) was confined to giving of explanation which may be necessary to make the
original decision intelligible or to removing any ambiguit'es or to correcting clerical or
arithmetical mistakes or to make explicit the meaning or intention of any direction or
observation in thc original report. .

1.2.4 The question at issue depends upon the interpretation of Section 5 of the
Inter-State Water Disputes Act {Act 33) of 1956 which states:—

“5(1) When a Tribunal has heen constituted under Section 4. the Central Go-
vernment shall, subject to the provision contained in Section 8, refer the water
dispute and any matter appearing to be connected with, or relevant to, the
water dispute to the Tribunal for adjudication.

(2) The Tribunal shall investigate the matters referrcd to it and forward to the
Central Government a report setting out the fact: as found by it and giving
its decision on the matters referred to it

(3) If, upon consideration of the decision of the Tribunal, the Central Govern-
ment or any State Government is of opinion thet anything therein contained
requires explanation or th:t guidance is needed upon any point not originally
referred to the Tribunal. the Central Government or the State Government. as
the case may be, may with'n three months from the date of the decision, again
refer the matter to the Tribunal for further consideration, and on such refer-
ence, the Tribunal may forward to the Central Government a further report
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to it under Section S(1) and on adjudication of the dispute, a rteport is 10 be made to the
Ceatral Government. In Ballentine's Law Dictionary (1948 edition) the word “ad_jud_u;a-
tion” is defined thas : “A solemn or deliberate determination of an issue by the judicial
power, after a hearing in respect 10 the matters claimed to have been adjudicated. . See
Sams. v. City of New York™. In Bouvier's Law Dictionary Law D:cnlonar_y (8th edition)
the word “adjudication™ is defined as “A judgment; giving or pronouncing judgement in a
<ase. Dctermimation in the exercise of judicial power, Streer v. "Benner:* Joseph C. Irwin
& Co. v. US."* The adjudication of the dispute, the investigation of the matters referred
#0 it under Section 5{(i) and the making of a report containing its decision are all obli-
gatory on the Tribunal. The Report of the Tribunal is 1o contain the facis as found by
the Tribunal and the decision of the Tribunal on the matters referred 10 it. It is manifest
that afier the report contemplated by section 32) is forwarded to the Central Government,
the adjudication process is complete. Under Section 5(3) of the Act. hpwever, there is a
provision that the Central Government or any State Government may again refer the malter
for further comsideration if the Central Government or the State Government is of the
opinion that amything contained in the report of the Tribunal requires explanutfon  or
sutdance. On receipt of such reference, the Tribunal may “forward to the Central Go-
vernment a further report giving such explanation or giidance as it deems fit.” |y is mani-
fest that under Section 5{3). there is mo decision to be given by the Tribunal or any investi-
gation of the matters referred to it. It i also signilicant to notice that on a reference under
Section S(3), it is discretionary with the Tribunal to give or not to give the explanation or
guidance asked for. We are of the opin.on that on a proper interpretation of Section 5(3),
there cannot be a de nove trial before the Tribunial of the matter already decided. Nor
s it to cpen to the Central Government or the State Governmient 10 ask the Tribunal on a
reference under Section 5(3) to reudjuai «le any of the matters already decided by it or to
modify its decision on any point already given.. But the jurisdiction of the Tribunal under
Section 5(3) is limited to: (i) the explanation of anything contained in the report and
doczsion under Section 5(2) and (ii) guidancc upon any point which was not originally
referred to the Tribunal but referred to for the first time under Scction 5(3).

129 In this connection, it is relevant to refer to Section 36A of the Industrial
Disputes Act, 1947, which reads as follows:—

T364 Power to remove difficulties

(1) If, in the opinion of the appropriate Government, any difficulty or doubt
arises as to the imterpretation of any provision of an award or settlement, it
may refer the question to such Labour Court, Tribunal or National Tribunal
as 1t may think fit.

(2) The Labour Court, Tribunal or National Tribunal to which such question
is referred shall, after givang the partics an opportunity of being heard, decide
such question and its decision shull be final and binding on all such parties.”

In Kirloskar Oil Engines Limited, K irkee, Poony vs, The Workmen & others, 1962 Sup-
plement, 1 Supreme Court Reports 491, it was held by the Supreme Court that Section
36A was intended to empower a Tribunal to “clarify the provisions of the award passed
by it where a difficulty or doubt arose about their interpretation, and not to review or
modify its own order. Any question about the propriety, correctness or validity of any
provision of the award would be outside the purview of {he enquiry contemplated by that
section.”

L.3.1 In construing Section 5(3) of the Inter-State Water Disputes Act, therefore, it
is not legally permissible to read into that section the words “review”, “‘appeal” or ‘re-
adjudication”. If there was any such parliamentary intention, the same would have been
clearly expressed in that section. As an example, Section 6 of the Industrial Dispute
(Banking and Insurance Companies) Act. 1949 expressly uses the expression “re-adjudica-
tion” thrice in the same section.

“6. Powers of Central Governmient to refer disputes in respect of which awards or

decisions have been made for re-adjudication :
(1) Where any award or decision has been made in respect of any industrial
dispute concerning any banking or insurance company by any tribunal or other

1. 3T NY. Misc. Rep. 559, 560 64N.Y, Supp. 681 -

2. 20 Fla. 700
3. 23Cr.ClL 149
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authority constituted or appointed by a Statc Govcrnment or any officer or
authority subordinate to such Government, then the Central Government may,
notwithstanding that the said award or decision is in force, by order in writing
refer under Section 10 of the sa’d Act the dispute or any of the matter in dis-
putc to an Industrial Tribunal constituted under the said Act for re-adjudica-
tion and stay the implementation of the award or decision so made or any part
of such award or decision until the Industrial Tribunal to which the dispute or
any of the matters in dispute is referred for re-adjudication has submitted its
award or for such further period as the Central Government may consider neces-
sary.

(2) After the Industrial Tribunal to wh ch the dispute or any of the matters in
dispute has been so referred for re-edjudication has submitted its award, under
sub-Section (1) of Section 15 of the said Act, the Central Government may, by
order in writing, declare that the award or decision previously made in respect
of such dispute by the Tribunal or other authority constituted or appointed by
the State Government or any Officer or authority” subordinate to such Govern-
meat or such part of that award or decision as may be specified in the order
shall ccase to be in operation.”

1.3.2 The cardinal rule of construction of an Act of Parliament is that it should
be construed according to the intentjon cxpressed in the Act itsclf. If the words of the
Statute are precise and unambiguous, then no more is necessary than to expound the
words in their ordinary and natural sense. The words themselves in such a case best dc-
clare the intention of the law-giver. (Rule declared in the Sussex Peerage Claim (1844) 11
Cl. & F. 85, 143) and quoted by Lord Macnaghten in Vachar v. London Society of Com-
positors 1913 Appeal Cases page 107 at page 117.

1.3.4 The dictionary meaning of the word “explain® iy-—
(1) to make plain or intelligible; to clear of obscurity or difficulty;

(2) to assign a meaning to, state the mcaning or import of; to interpret.  Accord-
Ing to Murray’s Oxford English Dictionary :

Explain, v. Forms: 6 cxpiaine, 6-7 explayne, 68 explune, 7-explain. (Ad.L.
explanare, f. ex. (see Ex. Prel.l) + plan-us flat, Pluin. Cf. OF., cx-explaner),

(3) to muke plain or intelligible; 10 clear of obscurity or difficulty.

The power of Explaining them (Laws) when there is need. 1676 GLANVILLI.
Exx., Confidence in philos. 6 How the pure mind can receive  information
from things that are not like itsell. .. is... not to be explain’d a 1732 GAY(})
you will have variety of commentators to explain the difficult bassages to you.
1875 MANNING Mission H. Ghost il. 44 What the child cannot understand
you explain my meaning.

(4) to assign a meaning to, to state the meaning or imporl of: to interpret,

1726 CHETWOOI_) Adv. Capt. R. Boyle 48 This he told Mirza in the Moorish
Tongue, but explain'd it to me in English. 1744 BERKELEY Siris S 221 To
define fire by heat would be to explain a thing by itself. 1878 BROWNING

La Saisiaz 30 Hindrance is the fact acknowledged "howso'er explained as Fate
Fortune, Providence. '

According to Webster's 11T New Internat;onal Dictionary :—

“EXPLAIN vb. ED/ING/-8 (ME explanen, frL. Explanare to level é
plain or clear, frex. Lex. .+ -planirem {r.planus level, pﬁat~~more at ﬂoo?;dttc
la: to make manifest: present in detait;: EXPOUND, DISCLOSE  (Promised

to—the secret of his success) b: to make or undersiandable: i
ties or obscurity: INTERPRET, CLARIEY.” ble: clear of compleat-

The word “guide” means (1) to point out the way for; direct on a co
lead; (2) to direct {the policies, acton, etc.) of: manaec

[13

o urse; conduct;
. o . ) r » regulate: govern. The word
guxdancc_ means the act of guiding, or leading: direction (W bster’s | i

tury Dictionary, 2nd Edition, Vol. | page 80§). (Websters New Twentieth Cen-
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1.3.5 Having regard to the natural meaning of the words “explanation” and “gui-
dance” in sub-Section 5(3) of the Act and having regard to its context in relation to sub-
Section 5(2) of the Act, we are of the opinion that the Tribunal cannot assume the power
under Section 5(3) of the Act to review any part of its decision under Section 5(2) of the
Act or to reconsider the matters already decided by it. But the Tribunal is cmpowered
to give explanation by supplying details or 1o make its decision pla.n or intelligible by
removing any obscurity or difficulty or by clearing any ambiguity. It is also permissible
for the Tribunal under Section 5(3) of the Act to ascribe a meaning or to interpret any
finding or any direction given under Section 5(2). The Tribunal may also under Section
5(3) correct arithmetical or clerical mistakes or errors arising from accidental slip or omis-
sions. The Tribunal is also empowered under Section 5i3) to (a) make explicit the mean-
ing and intention of any direction in the original rcport and (b) to modify its original
direction or give fresh direction in the nature of guidance on any matter not originally
referred to the Tribunal.

1.3.6 Apart from the limited and circumscribed nature of such powers, the Tribunal
has no jurisdiction under Section 5(3) of the Act to sit as a Court of Appeal {rom its own
decision. Nor will it entertain application to modify or review any portion of it on the
ground that any of the party States in the case conceives itself to be aggrieved by the
decision. The principle is clearly put by Sir Maurice Gwyer in Raja Prithwi Chand Lall
Choudhry vs. Sukhraj Raj and Subhanand Chowdhary vs. Apurba Krishna Mitra, 1940
Federal Court Report 78 as follows:—

“It would in our opinion be intolerable and most prejudicial to the public
interest if cases once decided by the Court could be re-opened and re-heard.
*There is a salutary maxim which ought 10 be observed by all Courts of last
resort—Interest reipublicae ut sit finis litum. Its strict observance may occa-
sionally entail hardship upon individual litigants, but the mischic’ arising from
that source must be small in comparison with the great mischiet which would
necessarily result from doubt being thrown upon the finality of the decision of
such a Tribunal as this’: Venkata Narasimha Appa Row v. Court of Wards,
(1886) 11 App. Cas. 660 at p. 664.”

Again in Rajunder Narain Rae v. Bijai Govind Singh [(1) (1836) | Moo. P.C. 117], Lord
Brougham said:

“It is- unquestionably the strict rule, und ought to be distinctly understood as
such, that no cause in this casc can be re-heard, and that an order once made,
that is a report submitted to His Majesty and adopted, by being made an Order
in Council is final and cannot be altered. The same is the case of the judge-
ments of the House ol Lords, that is, of the Court of Parliament, or of the
King in Parliament as it is sometimes cxpressed, the only other supremc Tri-
bunal in this country, Whatcver, therefore, has been really determined in
these Courts must stand, there being no power of rehearing for the purpose of
changing the judgement pronounced; nevertheless, if by misprision in embody-
ing the judgments, crrors have been introduced, these Courts possess, by com-
mon law, the same power which the Courts of Record and Statute have of recti-
fying the mistakes which have crept in ...... The House of Lords exercises a
similar power of rectifying mistakes made in drawing up its own judgements,
and this Court must possess the samec authority. The Lords have. however, gone
a step further and have corrected mistakes introduced through inadvertence in
the details of judgements: or have supplied manifest defects in order to enable
the decrees to be enforced, or have added explanatory matter, or have recon-
ciled inconsistencies ...... ”

1.3.7 In the legal setting and background of our interpretation of Section 5(3) of
the Act, we shall now proceed 0 scrutinisc and examine the References Nos. | 10 5 of
1978 made by the Union of India and the States of Gujarat, Madhya Pradesh, Maharashtra
and Rajasthan.




CHAPTER 11
REFERENCE NO. 1 OF 1978 BY UNION OF INDIA

2.1.1 In this Reference, the Urion of India has sought clarification/explanation/
guidance on 14 points mentioned and dealt with in this Chapter.

At the outset. it is necessary to say that Points 10 and 11 are outside the scope and
ambit of Section 5(3) of the Inter-State Water Disputes Act, It is, thercfore. not leaally
permissible for the Union of India to make a rcference on these points under the guise of
clarification or guidance. It is also beyond the jurisdiction of this Tribunal to entertain

these points.

It is important to note that the Union of Tndia did not file a Rejoinder to the replies
filed by the four contesting States in Reference 1 of 1978 within the time granted by the

Tribunal,

On 17th April, 1979 the Union of India filed CMP No. 19 of 1979 to state that (n)
the Union of India does not want to press Points 10 and 11 of this Reference and th) oy
regards other points, the Union of India will not present any oral argumcnts or file any
Rejoinder to the replies of the four contesting States.

On 20th April. 1979, Gujarat, Maharashtra and Madhya Pradesh filed CMP<
Nos. 20, 21 and 22 of 1979 in reply to CMP No. 19 of 1978 filed by the Union of Ind:a.

The CMP 19 of 1979 filed by the Union of India is reproduced as Annexure 111 of
this Chapter.

We have, however, heard the oral arguments of Gujarat, Madhya Pradesh. Maha-
rashtra and Rajasthan on all the points made by the Union of India .in its Reference.

2.1.2 Point 1 (Pages 1-2 Of The Reference).—Item (i) of Clause 1V of the Tri.
bunal’s Final Order reads as undet:—

(1) The utilisable flow of Narmada in excess of the 28 Million Acre Feet (34,
357.44 M.Cu.m.) of util'sable flow in any water vear, i.e. from Ist of July to
30th of June of next cclendar year is apportioned in the followine ratios of
allocation i.e. 73 for Mzdhya Pradesh. 36 for Gujarat. 1 for Maharashtra and

2 for. Rajasthan;”
(Emphasis supplicd)

The first paragraph of item (5) of Clause TV reads as under:—

“(5) It may be mentioned that in many years there will be surplus water in the
filling period after meeting the storage requirements and withdrawals durine
the period. This will flow down to se1. Only a portion of it will be utilisable
for generating power at Sardar Sarovar River-bed powerhouse, and the rest
will go waste. It is desirable that water, which would go waste without even
generating power at the last river-bed power house, chould be allowed to be
utilised by the party States to the extent they can.”

The Union of India has drawn attention to paragraph 10.10.6 of the 'Report of the
Tribunal, which reads as under:—

“10.10.6 We are accordingly of opinion that irrigation use of waters of Nar-
mada shoqld prevail over its hydro-electric use in case of any conflict of the
two uses in the circumstances of the present case.”

The Union of India has stated that althoush the party States have been given free-
dom to utilise the surplus waters for irrigation, such freedom accrues to them. only after
the surplus flows, are utilised to generate full power at Sarder Sarovar river-bed power-
P{ousc which appears to conflict with the principle laid down in raragraph 10.10.6 of the

eport.




Madhya Pradesh’s Reply

Madhya Pradesh has submitted that it will be clear {rom item (5) of Clause 1V that
the intention of this Hon’ble Tribunal is to allow storage requirements and withdrawals
for irrigation and after meeting these requiremeits to allow power generation at the river-
bed powerhouse to the extent it is possible. The water in cxcess of the possible use for
power generation is also allowed to be utilised by the party States to the extent they can.

Madhya Pradesh has further submitted that paragraph 10.10.6 of the Report is
with reference to utilisable flow. Even the sharing of the excess utilisable flow is provi-
ded for in Clause IV Sub-clause (i). In sub-clausc (5) of Clause 1V directions have been
given for waters which will otherwise flow down o sca. This water otherwise going waste
fo sea has been permitted to be used for power generaton at the rivei-bed powerhouse to
the extent it can be so used.

Madhya Pradesh has stated that no further clarification is nccessary. (pages 2.3 of
its reply). N

Maharashtra’'s Reply

The installed capacity of the river-bed powerhouse will be determined according
to the techno-economic considerations with the approval of the Narmada Control Autho-
rity and hence there will be an inbuilt limitation on water use for power from the excess
flow through the river-bed powerhouse. Party States ought to be given freedom to decide
as to how best the excess flow would be used.

Maharashtra, therefore, submits that for these reasops it is not necessary to specify
the precise quantum of water that should be allowed to flow down the river-bed power-
house of the Sardar Sarovar Dam. before water in excess thereof can be used for irriga-
tion. (page 3 of its reply).

Gujarat’'s Reply

Gujarat has submitted that “it has no objection io the parly States being given
freedom to utilise surplus water for irrigation w'thout the qualification that such freedom
accrues to them only after the surplus flows are utilised to generate full power at Sardar
Sarovar river-bed powerhouse.” (pages 2-3 of its reply).

Rujasthan’s Reply

Rajasthan has submiited that the Tribunal may clarify that the water for the river-
bed powerhouse would be subject to prior right of Gujarat and Rajacthan in the use of
irrigation of exccss watcrs, and the Tribunal may Lmit the extent of relcase of water for
the river-bed powerhouse. (pages 6-8 of its reply).

2.1.3 Order Of The Tribynal—The prirciple siated n paragraph 10.10.6 of the
Report has been applied in determining the equitable apportionment of water between
the party States. Under this apportionment the narty States are entitled té a share in the
waters of the Narmada irrespective of the magnitude of flows. Within its prescribed share.
each party State is free to utilise its water as it decms fit, giving priority to irrigation use
to the extent it is feasible. A State cannot claim water from the share of another State
for irrigation use on the ground that the other State is using it for power generation as
that would not be in keeping with the cquitable apport:onment of water.

The withdrawals referred to in the first sentence in Item (5) of Clause 1V of the
Final Order include the utilisable portion of the;r share of water in excess of 28 MAF. A
situation can be visualised wherein a party Statc may not be able to utilise its full share
of water including that of surplus water for such reasons as lack of capacity in its canals
for the purpose. This unutilised portion would flow down from Sardar Sarovar through
the river-bed powerhouse to its capacity and the balance would spill without cenerating
power. Such spill water may be urilised by the other party States to the extent they can.

No change is required in the Final Order in this regard.

22.1 Point 2 (Page 2 Of the Reference).—The Union of India has submiited that:

(A) The Final QOrders of the Tribunal may be self-contained to facilitate publica-
tion of the Final Orders only without the need for including other parts of
the Report.
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(B) The Tribunal may consider including, in their Final Orders, directions for the
use during the interim period of unutilised water of a State by other States
who may, possibly be in a positon to muke use of it for irrigation.

Madhya Pradesh’s Reply

(A) Madhya Pradesh agrees with the submission of the Union of India in this
regard.

(B) Regarding the use of unutilised water of a State by another State in the 'inter.im
period, Madhya Pradesh has submitted that “the States can use such water in the mterim
period also, if the Tribunal so desires, only when it is going waste to the sea without
generating power at the river-bed power house.” {(page 4 of its reply).

Maharashtra’s Reply

(A) Maharashtra has supported the suggestion of the Union of Tndia to make the
Final Orders self-sufficient.

(B) Regarding B, it has submitted that “if any State is (o be permitted to use such
surplus flows (unutilised by other States) it should be specifically used in the authorised
area only.” It has further submitted that “water should not be deemed to be surplus until
the full entitlement for maximum power generation at the Sardar Sarovar river-bed power

house has been accorded priority use.” (pp 4-5 of its reply).

Gujarat's Reply
(A) Gujarat has submitted that the Hon'ble Tribunal may make a self-contained
Final Order as suggest:d by the Union of India.

(B) As regards B, it has submitted that “Gujarat and Rajasthan be permitted  to
utilise such surplus water for irrigation without any prescriptive rights.”  (pp 4-5 of its

reply).

Rajasthar’s Reply

(A) Rajasthan agrees with the suggestion of the Union of India to make the Final
Order self-contained.

(B) As regards B, it has submitted that “the Hon’ble Tribunal may kindly include
in the Final Order the directions regarding the beneficial use of unutilised waters for

irrigation.” (page 8 of its reply).

222 Order Of The Tribunal—(A) The suggestion that the Final Order of the Tri-
bunal may be made self-contained is acceptable.

(B) As regards the unutilised water of a Statc in the interim period, this is to be
treated as surptus water and has to be utiliscd by the various party States in terms of item
(5) of Clause 1V of the Final Order.

2.3.1 Point 3 (Page 3 Of The Reference).—The Union of India has requested that
the Tribunal may give explanation or guidance whether in framing the programme of opera-
tion of reservoirs at Narmadasagar and down below the Authority should keep in view
not only the current requirements put also those of building up appropriate carryover
in the reservoirs.

Madhya Pradesh’s Reply

Madhya Pradesh has submitted that the directions in Clause 1X of the Final Order
are based on ensuring 28 MAF utilisable flow at 75 per cent dependability and the carry-
over capacity required for the purpose has been worked out and provided for. No clarifi-
cation or modification is, therefore. considered necessary.

Maharashtr@s Reply
Maharashtra has not offered any comments- on this point.
3—1 Mof A & I/ND[79
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Gujarat's Reply

Gujarat has agreed to the point raised by Union of India and has stated that the
Authority should keep in view not only the current requirements but also those for build-
ing up appropriate carryover. (page 5 of its reply).

Rajasthan’s Reply

Rajasthan has submitted that “this should be left to the discretion of the Narmada
Control Authority. (page 9 of its reply).

239 Order Of The Tribunal.—Guideline (i) in Clause IX of the Final Order reads
as below:—

(i) Surplus or deficit utilisable supplies in a water year shall be shared to the extent
feasible by the party States in the same proportion as their allotted shares in
(i) above.

When surplus water becomes available in a year, it must first be utilised for filling
up the reservoirs to capacity, and surplus water utilised for jrrigation and other purposes
omly after that has been ensured.

In order to clarify this position, the following sentence should be added at the end
ol guideline (ii) in Clause IX of the Final Order: —

“The surplus water shall firct be utilised for filling up the reservoirs to capa-
city and surplus water shall be utilised for jrrigation and other purposes only
after that has been ensured.”

2.4.1 Point 4 (Page 3 Of The Reference).—The Union of India has asked for clari-
fication regarding the apparent discrepancy in releases ex Maheshwar of 812 MAF in
Clause IX of the Final Order of the Tribunal and 6.953 MAF considered as Power draft
in item 4(c) of Statement 15.5.

Madhya Pradesh’s Reply

Madhya Pradesh has drawn attention to point 20 of its reference, (Reference MP-
1196, p.139-1, item (iii)), pointing out the apparent discrepancy. (page 5 of its reply).
Maharashtra’s Reply

Maharashtra has submitted that the apparent discrepancy in the figure of regulated
releases ex Maheshwar necds clarification. (page S of its reply).

Gujarat’s Reply

Guijarat has submitted that it has pointed out the same discrepancy in its reference
(Reference No. 2 of 1978 pages 1-3). (pages 5-6 of its reply).
Rajasthan’s Reply

Rajasthan has not commented on this point,

247 Order Of The Tribunal—It is clarified that in Statemgn' 155 of the Report,

the power draft at Maheshwar is taken to be the same as at Omkareshwar, namely 6.953
MAF because the inflow from the catchment between Omkareshwar and Maheshwar would
be mainly during the monsoon period and may mnot get regulated at Maheshwar for lack

of storage capacity there for the purpose. However, the releases from Maheshwar would
be 8.12 MAF as in the Final Order of the Tribunal.

No change is needed in the Final Order on this account.

y 2.5.1 Point 5 (page 3 Of The Reference)—The Union of India has stated as
wnder: —

“It has been stated under Clause X1, Sub-clause TI{2), page 774, that “all
buildings with their appurtenant land situated between FRL + 138.8 m (455
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and MWL +141.21 m (460") including backwater effect” shall be acquired.
The expression could be interpreted to mean that the margin between RL
+455 and RL 460" includes backwater effect. Perhaps the intention is to
provide acquisition upto RL +460" plus backwater effect as under Sub-clause
II (3). page 774, it has been stated that ‘the backwater level at the highest
flood level in Sardar Sarovar shall be worked out by the Central Water Com-
mission in consultation with Madhya Pradesl. and Gujarat” This needs clari-

fication.”

. Muadhya Pradesh’s Reply

Madhya Pradesh has drawn attention to its submissions
maximum water level in Sardar Sarovar reservoir including backwater effect shall

exceed RL 460’ under any circumstances. (page 5 of its reply).

in this regard that the
not

Maharashtra’s Reply

Maharashtra has drawn attention to its submission in this regard in its reference,
secking clarification whether buildings coming within the backwater effect even when above
RL 460" should be acquired. (page 6 of its reply).

Gujarat’s Reply
Gujarat has submitted that the directions given in Clause X1, Sub-clause II(2) may
be modified to read as under:—
“Madhya Pradesh and Maharashtra shall also acquire for Sardar Sarovar Pro-
ject under the provisions of the Land Acquisition Act, 1894, all buildings with

their appurtenant land, situated between FRL +138.68 m (455") and the back-
water level corresponding to the highest flood level 4+ 141.21 m(460°) at the

dam.” (pp ~-8 of its reply).

Rajasthan’s Reply
Rajasthan has not offered any comments on this point.

2.5.2 Order Of The Tribunal.—In eungincering practice MWL is referred to level in
the vicinity of the dam. Progressively higher levels obtain at upstream locations in  the
reservoir depending upon the flow conditions. The backwater effect is at the upper end of
the reservoir and its profile has to be calculated. Acquisition of buildings with their ap-
purtenant lands have to be done upto the waterline corresponding to MWL +141.21 m
(460°) at Sardar Sarovar Dam taking into account the surlace slope in the reservoir and the

backwater effect.

The Final Order m Clause XI—Sub-clause II(2) should, for clarification, be modifi-

ed to read as follows;—
“Madhya Pradesh and Maharashtra shall also acquire for Sardar Sarovar Project
under the provisions of the Land Acqguisition Act, 1894, all buildings with their
appurtenant land situated betwecen FRL + 138.68 m (455) and MWL + 141.21
m (460°) as also those affected by the backwater effect resulting from MWL +

141.21m (460°).”

Also, the last sentence of Clause XI—Sub-clause V(2)(,) should be modified to read
as under:

“Within three months after the receipt of the Majmuli/Taluka maps Gujarat
shall mark thereon the boundary of the arca situated below the FRL as also
that between FRL and MWL including the area affected by back water result-
ing from MWL and shall return one respective set so marked to Madhya Pradesh

and Maharashtra.”

Further, in Clause X1 Sub-clause V{2)(ii), in the last. sentence substitute:—

“as also those affected by the backwaler effect resulting from MWL for “in-
cluding backwater effect”.

2.6.1 Point 6 (Page 3 Of The Reference).—The Union of India has submitted that
the Hon'ble Tribunal may be pleased to consider whether it is essential to specify that the
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independent members should be appointed only in consultation with the four States, as per
Clause XLV, Sub-clause .1(2) of the Final Order.

Madhya Pradesh’s Reply

Madhya Pradesh has submitted that “no change in the orders of this Hon’ble Tri-
bunal is called for.” (page 6 of its reply).

Malarashira’s Reply

Maharashtra has submitted that “it is desirable to make such appointments only in
consulation with the four States.” (page 6 of its reply).

Gujarat's Reply

Gujarat has submitted that “it has no objection to retaining the provision as contain-
ed in the decision or to modification suggested by the Union of India.” (page 8 of its
reply).

Rajusthan's  Reply

Rajasthan has submitted that the order of this Hon’ble Tribunal does not require any
change. (Page 9 of its reply).

2.6.2. Order Of The ‘Fribunal.—It is desirable for Government of India to consult
the concerned States in this matter. It may be noted that consultation does not mean con-
currence.

No change is necessary in the Final Order in this regard.

2.7.1. Point 7 (Page 4 Of The Reference).—The Union of India has pointed out that
it may lead to difficulties in the functioning of the Authority if the matters as set down in
Clause X1V Sub-clause 4(2) of the Final Order are to be decided by a resolution at a meeting
in which the Chairman and all the Memkbers of the party States arc to be present.

Muadhye Pradesh’s Reply

Madhya Pradesh has stated that “any important and urgent matter as suggested
should not be decided when all the States arc not represented. It may affect the absentee
State adversely. No further clarification is, theretore, called for.” (page 7 of its reply).

Maharashtra’s Reply

Maharashtra has submitted that for important items presence of all members is es-
sential while for routine matters quorum of five members is already specified. (pages 7-8
of its reply).

Gujurat's Reply

Gujarat has submitted that Clause XIV 4(2) may be modified to read as under:—

~On the following matters the Authority shall record its decision by a Resolution

only at a meeting whether adjourned or not at which the quorum laid down in Sub-

clause (3) is present:-—

tiy Framing of Rules of Business,

(ii) Delegation of functons to a Member or Secretary or any official of the Autho-
rity;

(ii1) Categorising any part of the business ol the Authority as of a formal or routine
nature.” (page 10 of its reply).

Rajasthan’s Reply
Rajasthan has stated that “there is no need for anmy change in the orders of this
Hon’ble Tribunal.” (page 16 of its reply).

2.7.2 Order Of The Tribunal—The matters under Clause XIV Sub-clause 4(2) are
important and decisions on these matters are best taken with full representation of party
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States at the meeting. However, if any particular item under this Sub-clause cannot be
disposed of at two successive meetings owing to the absence of one or more members from
the party States, it shall be disposed of under Sub-clause 3 of Clause X1V.

The following proviso should be added at the end of Sub-clause 4(2) of Clause X1V
of the Final Order:—

“However, il any particular item under this Sub-clause cannot be disposed of at
two successive meetings owing to thc absence of one or more Members from
the party States, it shall be disposed of under Sub-clause 3 of Clause XIV.”

28.1 Point 8 (Page 4 Of The Reference).—The Union of India has asked for gui-
dance regarding the modalities of taking final decisions expeditiously by the Review Com-
mittee.

Madhya Pradesh'’s Reply

Madhya Pradesh has submitted that the decision of Review Committee will normally
be unanimous, but in case of difference of opinion, it may be by a majority. (page 7 of
its reply).

Maharashtra's Reply

Maharashtra has submitted that in its view, in case of difference of opinion the deci-
sion of Chairman, should be the decision of Review Committee. (page 8 of its reply)

Gujarat’s Reply

Gujarat has drawn attention tu the submission made in its refcrence where it has
proposed that decision may be taken when Chairman and at lcast two Members are present.
(Reference No. 2 of 1978—pages 82-83, item 17) (pp. 10-11 of 1ts reply).

Rajasthan's Reply

Rajasthan has submitted that a decision ot the Review Commitice by majority should
be binding on all party States. (page 10 of its reply).

2.8.2 Order Of The Tribunal.—I1t is expected that the decisions of the Review Com-
mittee will mostly be by consensus. Failing consensus the decision should be by a majority
of votes of Members including the Chairman. Voting is implied in Sub-clause 14(2) of
Clause XIV.

I¢ is conceivable that the Review Committee may nol be able to mect frequently and
there may be considerable delay in taking up a matter for review. Pending such a review,
the decision of the Authority should prevail and be operative. However, in urgent cases,
the Chairman of the Review Commiltee may. on the application of a party State, grant
stay of any order of the Authority pending final decision on review.

For these reasons, the following additions should be made in the Final Order by way
of clarification. In Clause X1V, Sub-clause 14(3) of the Final Order the following addition
should be made:—

“It is expected that the decisions of the Review Committee will be by consensus.

Failing consensus it shall be by majority of votes of Members including the
Chairman”.

‘ In Clause XIV, Sub-clause 13 of the Final Order, the following addition should be
made : —

“In urgent cases the Chairman of the Review Committee may, on the applica-

tion pf the party State, grant stay of any order of the Authority pending final
decision on review.”

2.9:l Poi{lt 9 (Page 5 Of The Reicrence).—The Unton of India has stated that
“the Hon ble Tribunal have given their views on the appropriate intensity of irrigation.
extent ol command area, water requirtements etc.” and has requested that the Hon’ble



14
‘Tribunal may “give explanation and guidance that within thie apportioned quantum of watet
use, the respective States may effect such modification in these planning aspecls as they
consider to be in their interests.”

Madhya Pradesh’s Reply
Madhya Pradesh has stated that it has alre
in its reference. (page 7 of its reply).

ady sought clarification on this aspect

Maharashtra's Reply

Maharashtra has stated that modifications that do not affect irr.gation or power
interests of other State or States may be allowed to be made within “he sanctioned alloca-
tions duly approved by the Authority. (page 9 of its reply).

Gujarat’s Reply
Gujarat has submitted that the Hon'ble Tribunal may give such guidance and ex-
planation as it may deem fit but these directions should be made applicable to all the

party States uniformly. (page 12 of its reply).

Rajasthan’s Reply
Rajasthan has submitted (hat States should have full freedom regarding the mode
and manner of actual utilisation of water in their territory. (page il of its reply).

2.9.2 Order Of The Tribunal —The Tribunal has apportioned the waters of the
Narmada between the party States after taking into consideration a number of factors.
Some of these factors may change with further detailed investigations and passage of time.
The CCA may require changes, the irrigation intensities may have to be varied and the
cropping pattern may get modified to suit prevailing conditions. Likewise, the water re-
for domestic, industrial and thermal power may actually be different from that

(uirements

envisaged at present. Furthermore, for a variety of reasoms, ** rmay become necessary to
provide irrigation facilities to areas hot covered by the propor.ii. for use of Narmada waters
at present. It is. therefore, reasonable to give the party .8 the freedom to vary within

their share of water the patiern of water usc and the areas (o be served by such use within

their respective State boundarics.
In view of what is stated above. the following paragraphs be added under Clause
111 of the Final Order:—
“(2) Further, it Is clarified that the apportionment relates to actual withdrawals and
not consumptive use.

(3) Within its share of water, each parly State is free 10 make such changes in
the pattern of waler use and in the areas to be benefited within or outside the

Narmada basin in its territory as it may consider necessary.”

The existing paragraph under Clause 111 is to be numbered (1).

5 10.1. Point 10 (Pages 5-6 Of The Reference).—The Union of India has stated
that as the patern of power generation at Sardar Sarovar would follow that of irrigation,
the seasonal component of power benefit during high irrigation period would not have
the same value as the firm power benefit. Also. but for irrigation under the Navagam
canal, the waters available at Navagam dam site could have been utilised for power gene-
ration at a higher level at river bed powerhouse. Furthermore, since the regulation of
the reservoirs is to be governed by irrigation requirement, the allocation of the cost of
regulation at Narmadasagar should take that into consideration. For the above stated
considerations, the Union of India has requested for lower allocation of cost of common

civil works of Sardar Sarovar Dam to power.

Madhva Pradesh’s Reply

Madhya Pradesh agrees with the submission of Government of India in this regard.
Tt has submitted that the cost of the dam above RL 436 to RL 455 should only be charg-
ed to the power portion of the Sardar Sarovar Project. as the dam has to be constructed

upto FRL 436 for irrigation purpose and the. raising of the dam above RL 436 only is
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for power generation. It has also submitted that by applying wc}ghtagc of head at
the river bed power station as also pointed out by Government of India, the cost of the
dam chargeable to power portion works out 10 38.4, or say 389" (pp 7-9 of its reply).

Maharashira’s Reply

Maharashtra has submitted that the change suggested by the Government of India
is clearly clarificatory and relates to the proper application of the ‘facilitics used methoed.

(pp 9-10 of its reply).

Gujarat's Reply

Gujarat has submitted that the Union of India’s submission envisages review of a
matter already decided by the Hon’ble Tribural. It has further submited that “In the
planning envisaged in the decision of the Hon’ble Tribunal the flow of water passing
through the river bed power house if converted into cquivalent quantum of water pass-
ing through the canal head powerhousc would be 5 times more for generating
the same quantum of power. Computed in the manner aforesaid. apporiionment of the capital

cost of the dam and the appurtenant works between irrigation and power would be in
the ratio of 36:64......... ”

Gujarat concludes that the point raised by Union of India should be rejected. (np
12-16 of its reply).

Rajasthan’s Reply
Raijasthan has submitted that no further clarification is necessary (page 11 of its
reply).

2.10.2 Order Of The Tribunal—The power that would he generated at Sardar
Sarovar and pumped into the grid would be but a small fraction of the grid capacity.
The generation of power has to be viewed not in terms of Megawatts generated in uny
period but in terms of energy (Megawatts hours) produced during the period and apsorbed
in the grid system. Viewed in this light variation in power generation from month to
month has hardly any significance in value. Moreover for a considerable period after
commissioning the river bed powerhouse it can be operated in conjunction with the canal
powerhouse to even out fluctuations.

The share cost of common civil works chargeable to the Power portion of Sardar
Sarovar complex has been calculated on the basis of use the of facilities method recom-
mended by the Government of India in its letter No. 1(6)/62-Policy dated 17th April.
1967 (reproduced in Annexurc XVII-1 of the Report). The common facility concerned
in this case is the water used by the two functions viz., irrigation and power and this
has been adopted as the basis for allocation of cost. The guestion of anplying weightage
on account of the lower head in ore of the two powerhouses does not arise. Calculation
for use of water for irrigation and power generation have been given in Annexure XVII-2

of the Report.

The regulated releases form Narmadasagar would be such that releases from Muhe-
shwar would be uniform to the extent feasible. Releases are to be regulated in the interest
of power generation and not irrigation.  As such no adjustment in the apportionment of
cost of common civil works at Narmadasagar in favour of power is called for. No ad-
justment is also called for in the matter of contribution of Sardar Sarovar to the cost of

regulation at Narmadasagar.
No change is required in the Final Order on this account.

. 2.11.1 .Point 11 (Page 6 Of The Reference).—In Clause IX, Sub-clause (iii) of the
Final Order it has been provided that “the water available in the live storages of varions
reSCrvoirs on 1hc_~ 30th June shall be reckoned as an inflow to be shared in the next water

year.”

The Union of India has submitted that the normal criteria of dependability of
power from a hydro-station is 90 per cent and it is conceivable that provision of carry-
over storage for use in a 90 per cent year for power generation may be found feasible
for some future development site. It has stated that “‘the clarification should safegnard
against any such carryover provision also having to be drawn on in a 75 per cent year.
The Hon’ble Tribunal may kindly clarify the position.” '




Muadhya Fradesi’s Reply

Madhya Pradesh has submitted that “the provision of carryoves proposed by this
Hon'ble Tribunal is for a 75 per cent dependable use only and not for 90 per cent
dependable use. Madhya Pradesh submits that provision of storages in the valley involves
submergence and displacement of population and the investigations made so far do not
indicate any possibility that it is conceivable to prov.de carryover storage for use in a
90 per cent year for power gencration at some future development site. Madhya Pradesh,
therefore, submits that it may not be appropriate to give any clarification on the basis of
future imaginary development.” (page [0 of its reply).

Maharashtra’s Reply

Maharashtra has not offered any comments.

Gujarar's Reply

Gujarat has submitted that "It is envisaged that the power generated would be
incidental to the irrigation use of water. The clarification sought by Union of India is
tantamount to giving priority to use of water for power generation over that for irriga-
tion use, a point already decided by the Hon’ble Tribunal. Gujarat submits that the
point raised by the Union of India may be rejected. (pp 17-18 of its reply).

Rajasthan’s Reply

Rajasthan has submitted that no clarification is nceded. It has further submitted
that “‘reservoirs are constructed with a view to store water for irrigation use and the
carryover required for such use. This carryover should not be allowed to be utilised to
give a higher dependability f{or power generation.” (pp 11-12 of its reply).

2.11.2 Order Of The Tribunal.—While examining the utilisation of the water of
the Narmada by the party States, the Tribunal has considered the availability of water
in its totality in the entire river system. No apportionmer: of water has been made by
the Tribunal by category of use and as such no stored water can be earmarked exclusi-
vely for® power generation. A carryover capacity provided in a reservoir from whatever
consideration should be reckoned towards the carryover capacity in the entire river basin
and should be operated as such. Further, it i1s to be realised that when a hydro-electric
power station feeds energy into a grid with a very large capacity, the notion of 90 per
cent dependability loses its signifiance.

No change is necessary in the Final Order on this account.

2.12.1 Point 12 (Page 6 Of The Refcrence).—The Union of India has requested
that the Hon'ble Tribunal may k'ndly consider inclusion, in Clausc XIV, Sub-clause 12)
of the Final Order, of “‘nominees from the Power Department of the Central Govern-
ment and the Electricity Boards to look after the intercsts of power senerated in the
Narmada Valley.”

Madhya Pradesh’s Reply

Madhya Pradesh has submitted that it agrees with the suggestion of Government
of India and has referred to its Reference for clarification (MP-1199, pp 134-136) wherein
it has proposed that the States of Madhya Pradesh, Gujara: and Maharashtra  should
each be represented on the Narmada Control Authority by (wo members each with the
stipulated qualification, one from Irrigation Department ai.d one from State Electricity
Board or Electricity Department. It has further suggested that the Central Government
should be represented by two members, one from Central Water Commission and the other
from Central Electricity Authority. (pp 10-11 of its reply’

Maharashtra’s Reply

Maharashtra has submitted that it supports fully the views of Central Govern-
ment. (page 10 of its reply).

Gujarat's Reply

Gujarat has denied that there is no represenfation for the Electricity Boards of the
concerned Authority and has submitted that it would be open to the party States con-
cerned (o select its representative from its Electricity Board. If each State is entitled to
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send two representatives, the constituticn of the Authority would be unwieldy. Gujarat
has further submitted thar if only Madhya Pradesh, Maharashtra and Gujarat are to be
empowered to nominate an additional memter each on the Authority, the balance of
equality among the States would be upset. (pp 18-19 of its reply).

Rajasthan’s Reply

Rajasthan has submitted that “it is not necessary to increase the number of mem-
bers of Narmada Control Authority. The Union of India may appoint an officer from
Electricity Board or Power Department to onc of the three posts of independent mem-
bers. if it so desires.”” {page 12 of its reply).

212.2 Order Of The Tribunal—For efficient functioning, the Authority has to be
a compact body. It is cufficient for each State to have one suitable representative on
the Authority. It is not necessary that each concerned Department or Board should be
represented therein. Tt is also conceivable that there would not be sufficient work for
the representatives of the States to justify their full time appointment. In order to give
the party States the freedom to nominate their engineer members from the Department
dealing with irrigation or power or the State Flectricity Board, the following words should
be added after “the Irrigation Department” in the first sentence of Sub-clause 1(2) of Clause
XIV of the Final Order:—

‘Power Department or the Stafe Electricity Board’.

2.13.1 Point 13 (page 7 Of The Reference).—The Union of India has submitted
that the Hon'ble Tribunal may consider consultation with the Central Electricity Autho-
rity also in_addition to Planning Comrmission, Central Water Commission. etc. ordered
in Clause XIV, Sub-clause 8(3Xi).

Madhya Pradesh’s Reply

Madhya Pradesh has spbmitted that it agrees with the suggestion of Government
of India. (page 11 of its reply).
Maharashtra's Reply

Maharashtra has submitted that it fully agrees with the suggestion of Government
of India. (pp 10-11 of its reply).

Gujarat's Reply

Gujarat has submitted that it sees no objection to submitting simultaneously the
copies of the project reports to the Central Water Commission, Planning Commission
and Central Electricity Authority. The Hon’ble Tribunal may decide the matter as it
may deem fit.” (pp 19-20 of its reply). ' '

Rajasthan’s Reply

Rajasthan has not offered any comments.

2.13.2 Order Of The Tribunal The submission of the Union of India is accep-
table. The words ‘Central Electricity Authority’ should be added in the second sentence
of Clause XIV Sub-clause 8(3XD of the Final Qrder. The modified sentence will read
as under:—

“The Authority shall point out to the States concerned, the Central Water
Commission, the Central Electricity Authority and Planning Commission any
features of these projects which may conflict with the implementation of Order
of the Tribunal.”

A corresponding change should be made in Sub-clause 8(3)i) in Chapter XVITT
of the Report.

2.14.1 Point 14 (Page 8 Of The Reference).—The Union of India has pointed out
the following typographical errors in the Renort:—
In paragraph 4.1.17 read 30th June for 31ist June.

In paragraph 5.3.2 read 81.357 lakh acres for 81.357 acres.
4—1 M of A & I'ND/79
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Madhya Pradesk’s Reply

Madhya Pradesh has agreed that these and any other typographical errors m the
Report may be rectified. (page 11 of its reply).

Maharashira’'s Reply
Maharashtra has not offered any comments on this point.

Gujarat's Reply

Gujarat has submitted that the said typographical errors may be corrected. (page
20 of its reply).
Rajasthan’s Reply

Rajasthan has not offered any comments on this point.

2.14.2 Order Of The Tribumal—The typographical errors may be corrected.

2.15.1 Advice of Assessors.—We have consulted our Technical Assessors Dr.
M.R. Chopra, Shri Balwant Singh Nag and Shri C.S. Padmanabha Aiyar with regard to
the subject matter of this Chapter. They advise us that they all entirely agree with the
views cxpressed by us and the orders passed by us on all the points dealt with in this
Chapter.
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ANnExuRe 1. |
CMP No. 19/1979
BEFORE THE NARMADA WATER DISPUTES TRIBUNAL

In the matter of: Water Disputes regarding the Inter-State River Narmada and the River

Valley Thereof
And
In the matter of:
The State of Gujarat . Camplainant
Against
The State of Madhya
Pradesh and others. . Respondents

SuBIECT—Stetement by the Union of India

May it please this Hon’ble Tribunal,

The Union of India filed its Reference No. I of 1978 on 15th November, 1978,
to which the States of Gujarat, Madhya Pradesh, Maharashira and Rajasthan filed their
replies as per CMP Nos, 4, 1, 3 & 2 of 1979 1espectively. The party States appearing
before the Hon'ble Tribunal have in their replies expressed divergent v.ews on many of
the points contained in the Reference by the Uuion of India. Since the Union of lndia
is anxious to continue to maintain a neutral stand on such matters anJ does not want
to lend an impression, either directly or indirectly, that it either supports or opposes any
of the party States in these matters, the Union of India has taken the decision not to
present any arguments or file any rejoinder.

The Counsel for the Union of India made verbal submissions to this effect before the
KEon’ble Tribunal on 11th April, 1979. As prayed by the Counsel, the Hon’ble Tribunal was
pleased to grant time to the Union of India till 17th April, 1979 to file a CMP for placing on
record its submission on the replies of the States of Gujarat, Madhya Pradesh, Maharashtra
and Rajasthan to Reference No. 1 of 1978 made by the Union of India befoie the Tribunal.
Accordingly, in respect of each item of the Reference, the following submissions are made

by the Union of India:—
Item 1

Taking note of the replies of the States of Gujarat, Madhya Pradesh, Maharashtra and
Rajasthan on this point, the Un.on of India does not propose to give any rejoinder or present
any arguments, The Hon’ble Tribunal may pass such orders as it deems proper.

Item 2

Taking note of the replies of the States of Gujarat, Madhya Pardesh, Maharashtra
and Rajasthan on this point, the Union of India does not propose to give any rejoinder or
present any arguments. The Hon’ble Tribunal may pass such orders as it deems proper.

Item 3

Taking note of the replies of the States of Gujarat, Madhya Pradesh, Maharashtra and
Rajasthan on this point, the Union of India does not propose to give any rejoinder or present
any arguments. The Hon’ble Tribunal may pass such orders as it deems proper.

Item 4

The Government of Gujarat and Madhya Pradesh have also made similar references.
The Union of India does not propose to give anry rejoinder or present any arguments. The
Hon'’ble Tribunal may pass such orders as it deems proper.

1tem 5

The Government of Maharashtra have also made a similar reference. The Union of
India does not propose to give any rejoinder or present any arguments. The Hon’ble Tri-
bunal may pass such orders as it deems proper. ,
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Item 6

Takipg pote of the replies of the States of Gujarut, Madhya Pradesh, Maharashtra
and Rajasthan on this point, the Unior. of India does not propose to give any rejo.nder or
present any arguments. The Hon’ble Tribunal may pass such orders as it deems proper.

Item 7

Taking note of the replies of the States of Gujarat, Madhya Pradesh, Maharashtra and
Rajasthan on this point, the Union of India does not propose to give any rejoinder or present
any arguments. The Hon’ble Tribunal may pass such orders as it deems pecessary.

Item 8

Taking note of the replies of the States of Gujarai, Madhya Pradesh, Maharashtra and
Rajasthan on this point, the Union of India does not propcse to give any rejoinder or present
any arguments. The Hon'ble Tribunal may pass such orders as it deems proper.

Item 9

The Government of Madhya Pradesh have made 2 similar reference. The Union of

India does not propose to give any rejo.nder or present any arguments. The Hon’ble Tri-
bunal may pass such orders as it deems proper.

Item 10

In view of the controversial nature of this issue. the Union of India does not want to
appear to take sides with one or more of the States against the others. The Union of India,
therefore, does not propose to give any rejoinder or present any arguments. The Union of

India does not also want to press this point. The Hon'ble Tribunal may pass such orders as
it deems proper.

Item 11

Taking note of the replies of the States of Gujarat, Madhya Pradesh, Maharashtra and
Rajasthan on this point, the Union of India does not propose to give any rejoinder or present
any arguments. The Union of India does not also want to press this point. The Hon’ble
Tribunal may pass such orders as it deems proper.

Item 12

Taking note of the replies of the States of Gujarat, Madhya Pradesh, Maharashtra
and Rajasthan on this point, the Union of Ind:e does not propose to give any rejoinder or
present any arguments. The Hon’ble Tribunal way pass such orders as it deems proper.

Item 13

The Government of Madhya Pradesh and Maharashira have cxpressed agreement with
regard to this reference. The Government of Gujarat have indicated that they have no objec-
tion to submission of the copies of the Project Reports to the Central Water Commission, the
Planning Commission and the Central Electricity Authority. The Union of India does not

propose to give any Rejoinder or present any arguments. The Hon’ble Tribunal may pass
such orders as it deems proper.

Item 14
The Union of India has only referred here to a few typographical errers. The
Hon’ble Tribunal may pass such orders as it deems proper.
Settled by:
Smt. Shyamla Pappu (Sd.) (R.V. RANTHIDEVAN)
Senior Counsel for Government of India Ministry of
the Government of India.

Deputy Secretary to the

Agriculture and Irrigation (Department
of Irrigation).

New DerLm
Dated the 17th April, 1979.
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Further it should be pointed out that even when the power dratt at Maheshwar is
taken at 8.122 MAF in Statement 15.5 of the Report, the power generation attributable to
Narmadasagar still remains 30 MWs and the apportionment of cost is not affected. There-
fore, the figure 6.953 MAF per annum adopted as power draft is not relevant for fixing
the height of the dam. The height has been Getermined in relation to the release of 8.122
MAF from Maheshwar. No change is required in the FRL as determined in the Report.

(B) As regards B, the main difference in cvaporation loss is in respect of the loss
from pumping schemes proposed by Madhya Pradesh. Gujarat contends that evaporation
loss will occur in such schemes also while Madhya Pradesh has argued that therc wiil be
no evapotation loss from such schemes which draw water from the river flows directly.
Gujarat had earlier made the same contention in Exhibit G-1097 which was rejected.

No further clarification is necessary and mo change in the Final Order is required.

3.2.1 Point 2 (pp 7-12 Of The Reference)—Gujarat has made the submission “that
the Hon’ble Tribunal should reconsider its Order regarding flood control and fixing of

MWL by considering:—
(i) moderated flocd of 16 lakh cusecs instead of 22 lakh cusecs corresponding to
thousand year flood at 30.7 lakh cusecs; and

(ii) realistic time of travel of flood from the Narmadasagar to Sardar Sarovar for
advance depletion of the Sardar Sarovar.”

Madhya Pradesh’s Reply
vel of flood from Narmadasagar to Sardar Sarcvar, Madhya

As regards time of tra
Pradesh has pointed out that “the flood coming down from Narmadasagar will first raise
the level at Omkareshwar to its MWL and then the peak flood will flow down from

Omkareshwar. The outflows from Omkareshwar will again be retained, to a certain extent,
at Maheshwar and after the level rises to the MWL at Maheshwar, the peak flood will
flow down to Sardar Sarovar. In these circumstances, the time-interval of 18 to 20 hours
adopted by this Hon'ble Tribunal is justified.” (Page 23 of its reply).

Maharashtra's Reply
Maharashtra has pointed out that the Tribunal has in para 11.16.11 stated that “for
1970 ficod (as estimated by Gujarat; with a return period of 150 years tie peak outflow
would be 16 lakh cusecs. The fiood embankments are generally provided for floods of a
return period of 100 years, risks being accepted for higher floods. fence the submission of
Gujarat to consider the moderated outflow of 16 lakh cusecs for a 1000-year flood of 30.7
lakh cusecs does not merit consideration. Further, if a moderated outflow for a 1000-
year flood of 30.7 lakh cusecs (as estimated by Gujarat) is to be restricted to 16 lakh
it will mean raising of MWL substantially above 4460,

cusecs as against 22 lakh cusecs,
involving higher submergence in Madhya Pradesh and Maharashtra. Maharashtra sub-
mits that such a raising ¢cf MWL has already been rejected by the Tribunal and is totally

unwarranted.” (pages 23-24 of its reply).

Narmadasagar to Sardar Sarovar, Maharashtra
t opened, the time required for depletion of
implying that a warning of even less than 10

As regards travel time of flood from
has stated that even if all the gates are no
Sardar Sarovar would be less than 10 hours,
hours would suffice. (Page 22 of its reply).

Rajasthan's Reply
Rajasthan has not offered any comments on this point.

322 Order Of The Tribunal—In paragraph 11.16.11 of the Report, it has been
stated that “in a flood of the Magnitude of 1970, estimated at 24.5 lakh cusecs by Gujarat
and 18.37 lakh cusecs by Maharashtra, with outflows from Narmadasagar restricted to 10
lakh cusecs, the peak outflow from Sardar Sarovar would be about 16 lakh cusecs for the
Gujarat figure of the flocd and about 11 lakh cusecs for Maharashtra fieure.,” Further
it has been stated in paragraph 11.16.12 of the Report that “the return period of the 1970

flood has been stated by Maharashtra to be 88 years (Exhibit MR-142, p. 100) while

Gujarat has figured out the period to be 150 years” (Exhibit G-723, p. 73). Flood em-

bankments are generally provided for floods of a return period of 100 years, risk being
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accepted for higher ficods. It would be quite practicable to provide embankments for the
mederated 1970 flood outflows from Sardar Sarovar mentoned in paragraph 11.16.1. A
greater moderation of flood would require a higher MWL at Sardar Sarovar involving
submergence of larger area under the reservoir. This ‘s not considered justified.

As regards the trave! time of flood from Narmadasagar to Sardar Sarovar, even if
the time is less than 18-20 hours, there will be a significant time interval due to moderating
effect of two spillways at Omkareshwo: and Maheshwar or in their absence due to valley
storage in the river channel in that reach. In view of this, no change in the MWL is

warranted.
No change is required in the Final Order on this account.

3.3.1 Point 3 (vn 13-19 Of The Reference).—Guijarat Las submiited that the follow-
ing clause may be added at the end of Clause VII of the Final Order:—

“Gujarat is, however, permitted to provide wider foundation for a dam with
FRL 530°. The cost attributab’e to such wider foundation shall be borne by

Gujarat in the first instance.”

Guijarat’s argument is that the equitable apportionment of water in Clauses III and IV is
based on the data available at present for assessment of needs of Madhya Pradesh and
Guijarat and that when surveys are carried out the CCA that may be available for irriga-
tion in Madhya Pradesh may turn out to be less than that considered by the Hon’ble Tri-
bunal. Also, if at the t' me of review Gujarat can positively show that irrigation of Banni
and the Rann area from Narmada waters is not uneconomic, the said area would be eligible
for getting its equitable share of water. Furthermore. Guijarat avers that Madhya Pradesh
is neither in a position to increase the carryover capacity in its reservoirs to an aggregate
of 5.48 MAF nor is able to adjust the pattern of its water use. Gujarat, thus anticipates
a hicher allocation of water on review after 45 years and, therefore, envisages that the
height ot Sardar Sarovar Dam may have to be ra'sed. Gujarat, therefore, seeks to pro-
vide a wider foundation for a dam of height with FRL 530, that is, a dam 75 feet higher-
than the one now permitted to be constructed.

Madhya Pradesh’s Reply

Madhyva Pradesh has obiected to Guijarat’s suggestion and has stated that “even if
it is assumed that widening of the foundations for ra‘s’ng the dam is required at the time
of the review this can be done then without much difficulty and it is not necessary to o
into the matter at this stage raising uncalled for controversy. Provision of wider founda-
tions at Sardar Sarovar will create difficulties in resettlement of the oustees.” (pp 30-31

of its reply).

Maharashtra’s Reply

Maharashtra contends that “it would not only be unwise to permit such wider
foundation for Sardar Sarovar dam to justify ultimately a dam for FRL 530 but it would
indeed act as constant irritant and a cause for fresh disputes and hindrance in smooth
and co-operative attitude of the particinant States even within the period of 45 years. 1In
any event Maharashtra cannot be exvpected to pay any share in the cost of the wider foun-
dation than necessary for the FRL 455 dam, at any later date.” (Page 28 of its reply).

Rajasthan’s Reply
Rajasthan. has not offered any comments on this point.

) - 3.3.2 Order Of The Tribunal —The provnosition of Gujarat amounts to accentance
in principle by this Tribunal at this Stage the admissiblity of (a) submerging add’tional
land in Madhya Pradesh and Maharashtra urto 2.37.178 acres. (difference between sub-
mergence of 91,500 acres at RL 455 and 3,28.678 acres at RL 530), (b) drowning of
Maheshwar dam and power plant in Madhya Pradesh and (¢} affecting Maheshwar town.
after 45 years. This is not acceptable.

i As we have already said, this point is outside the scope of the reference under Sec-
tion 5(3) of the Inter-State Water Disputes Act, 1956.

No clarification is necessary and no change is required in the Final Order on this
account. '






